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R. I. 431 ; Green v. Bennett, 120 N. C. 394; Weber v. Tanner (Ky.), 64 S. W. 
741 ; Dietrich v. Hutchinson, 73 Vt. 134, 87 Am. St. Rep. 698. This would be 
so held, probably, wherever the husband has a freehold interest in his wife's 
real property by virtue of the marital relation: see Dietrich v. Hutchinson, 
supra. 

Mortgages— Trust Deed— 'Equities.— The complainant became owner of 
a negotiable note which was secured by a trust deed, and filed a bill in 
chancery to foreclose. The defendant set up certain defenses which existed 
against the original owner of the note and deed. Held, that the trust deed was 
subject to any equities which the grantor had against the original owner of 
the note. Lauf v. Cahill et al. (1907), — 111. — , 83 N. E. Rep. 155. 

This case is directly opposed to the great weight of authority. The general 
rule is, that the mortgage is merely an incident to the debt and must keep 
company with it. And if the note secured is negotiable, the rule applicable 
to negotiable instruments will extend to the mortgage and render it enforce- 
able for the full amount without reference to defenses existing between the 
original parties. The cases on this side take the position, that it is the note 
which gives character to the mortgage and gives the parties their rights and 
remedies under it, and not the mortgage which determines the nature of the 
debt. And that the papers are bound together by such references as to 
identify the one as collateral to the other. They reason further that it would 
injure the credit of secured notes, and if one of two innocent persons must 
suffer, he must suffer who puts credit in the deceiver. Carpenter v. Longan, 
16 Wall. 271; Paine v. Chapman, 58 N. H. 333; Taylor v. Page, 6 Allen 86; 
Barnum v. Phenix, 60 Mich. 388; Kelley v. Whitney, 45 Wis. no; Webb v. 
Hoselton, 4 Neb. 308. On the other hand, two or three states, among which 
are Illinois, hold that the negotiability of the note secured is immaterial, and 
that the assignee of the mortgage takes it subject to all equities in favor of 
the mortgagor. They adhere strictly to the rule that a mortgage is a chose in 
action and not an attribute of money so as to pass in the ordinary channels of 
trade as negotiable, although given as security for a negotiable note. Taber v. 
Foy, 56 la. 539; Kleeman v. Frisbie, 63 111. 482; Bailey v. Smith, 14 Ohio 
St. 306. 

Municipal Corporations — Notice of Claims for Personal Injuries. — 
The plaintiff was injured in a runaway caused by a steam roller. More than 
three years elapsed after the accident before a claim for damages was pre- 
sented to the city. Its charter provides that claims for damages founded on 
negligence shall be presented to the council within thirty days or an action 
therefor shall be barred. The plaintiff was eighteen years old at the time of 
the injury. Held, that the statutory requirement was not a statute of limita- 
tions the running of which was suspended during infancy, that it was a condi- 
tion precedent to the maintenance of the action, the performance of which 
must be averred, and that visits from the mayor and an examination by the 
city attorney did not constitute a waiver on the part of the city. (O'Brien 
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and Vann, JJ., dissented.) Winter v. City of Niagara Falls (1907), — N. Y. 
— , 82 N. E. Rep. 1101. 

Whatever may be the difference of opinion as to the common law liability 
of a municipality in tort for the negligence of its servants, there is no doubt on 
the proposition that such liability can be imposed by statute. Similarly the 
proceedings which are to be followed in seeking a recovery can be controlled. 
In one respect such statutes have been strictly construed. Where they require 
that notice be given the city of any "claim," "claim or claims," "any demand 
or claim," or "upon any claim or demand," such words do not apply to actions 
ex delicto, and in general do not make notice a condition precedent to such 
actions. Cropper v. City of Mexico, 62 Mo. App. 385 ; City of Chadron v. Glover, 
43 Neb. 732; Howell v. City of Buffalo, 15 N. Y. 512; Sherman v. Village of 
Oneonta, 142 N. Y. 637; Shields v. Town of Durham, 118 N. C. 450; Kelly v. 
City of Madison, 43 Wis. 638. But the words "upon any claim or demand of 
whatsoever nature" include both contracts and torts. Van Frachen v. City 
of Ft. Howard, 88 Wis. 570. And it has been so held as to the word "claim" 
alone. Barrett v. City of Mobile, 129 Ala. 179. In the principal case the 
charter in terms required the notice of claims for negligence. Legislative 
regulations of this character are controlling, and a compliance with them is 
a condition precedent to the bringing of the action. Barrett v. City of Mobile, 
129 Ala. 179; Hancock County v. Leggett, 115 Ind. 544; Hastings v. Fox- 
worthy, 45 Neb. 676; Reed v. Madison, 83 Wis. 171; Hay v. City of Baraboo, 
127 Wis. 1. But a substantial compliance is all that is necessary when the 
party's injuries prevent, Walden v. City of Jamestown, 178 N. Y. 213, or 
where the authorities delay taking action upon a notice. Dundas v. Lansing, 
75 Mich. 499; Whitney v. Port Huron, 88 Mich. 268. In the form of the 
notice compliance need only be substantial. Langley v. Augusta, 118 Ga. 590. 
It is difficult to see how the city could waive such a requirement. A city 
may be estopped in pais as to matter relating to real property and contracts. 
People v. City of Rock Island, 215 111. 488; City of Mt. Vernon v. State, 71 
Ohio St. 428. And the failure of the plaintiff to give notice is waived by 
the failure of the city to plead the statute in defense, since it is in the nature 
of a statute of limitations. Borghart v. Cedar Rapids^ 126 la. 313 ; O'Connor 
v. Fond du Lac,, 109 Wis. 253. But beyond this it would appear that the acts 
of its officers could not operate as a waiver of the statutory requirement, 
nor could they estop the city. 

Principal and Agent — Imputation of Agent's Knowledge — Payee's 
Knowledge of Maker's Insolvency. — S. was surety on a note given by 
Moorehead to the appellee bank. The maker of the note was a director of 
the bank at the time he gave his note to it, and was indebted to the bank 
beyond his ability to pay. It further appeared that Miller, the president of 
the bank, at the time of executing the note, was a practicing attorney, and 
had prepared and filed the petition and files of Moorehead in bankruptcy at 
the time he gave the note. Held, that the knowledge of Moorehead and that 
of Miller as to Moorehead's insolvency was not imputable to the payee bank. 



